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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC20-00566 
CASE NAME: BENITEZ VS. STILLWATER INSURANCE 
HEARING ON MOTION TO APPOINT AN INSURANCE APPRAISAL UMPIRE 
FILED BY STILLWATER INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
 The hearing is continued by the Court to April 19, 2021, at 9:00 a.m., in Department 36.  

The parties are ordered to conduct further meet-and-confer discussions in the manner 

prescribed below.  The parties shall file a joint statement on or before April 12, 2021, advising 

the Court whether they have agreed on an insurance appraisal umpire. 

 The meet-and-confer discussions shall be conducted in the form of a videoconference 

meeting, with all of the following persons present and participating actively during the entire 

meeting: Michelle L. Burton and Rachael K. Kelley, attorneys for defendant; Gary Halpin, 

defendant’s appraiser; J. Edward Kerley and Dylan L. Schaffer, attorneys for plaintiffs, and; 

Robert Bresee, plaintiffs’ appraiser.  During the meeting, the participants shall discuss the 

resumes of potential appraisal umpires, one by one, until the earliest of the following 

developments occurs: (1) the parties agree on an umpire; (2) the parties have considered and 

rejected at least 25 resumes, or; (3) the meeting has been conducted for at least three hours.  

When considering resumes one by one, the parties shall alternate between resumes proposed 

by defendant and resumes proposed by plaintiffs. 
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 If the parties are unable to agree on an umpire through these meet-and-confer 

discussions, the Court may initiate the procedure prescribed by section 1281.6 of the Code of 

Civil Procedure at the April 19 hearing.  The Court would propose five nominees who meet the 

statutory criteria, but the parties are admonished that those five nominees would not include any 

nominee that the parties have already suggested in their papers.  The result may be a list of five 

nominees who are all unfamiliar to, and may even be unsatisfactory to, both sides. 

 In the alternative, the Court may conclude that the selection process has failed not at the 

umpire stage, but rather at the earlier appraiser stage.  The parties’ contract requires that the 

parties select “competent and impartial” appraisers.  It would appear to the Court that competent 

and impartial appraisers should have been able to agree between themselves on an umpire.  

If the Court concludes that the parties’ appraisers have not been acting competently and 

impartially, the Court may order the parties to terminate the services of their existing appraisers 

and to select new appraisers.  The Court would then intervene only if the new appraisers were 

unable to agree between themselves on an umpire. 

 In conclusion, the Court finds that the puzzling inability of the parties’ counsel 
and appraisers to cooperate in this comparatively straightforward matter has done and 
continues to do a disservice to the parties, and has unnecessarily burdened an already 
strained judicial system.  The Court has not yet had occasion to determine whether any conduct 
in this regard is sanctionable, but the Court reserves the right to make such a determination 
in future proceedings. 

 

  

 2.  TIME:  9:00   CASE#: MSC20-00566 
CASE NAME: BENITEZ VS. STILLWATER INSURANCE 
HEARING ON OSC RE: WHY COURT SHOULD NOT DISMISS CASE FOR PLAINTIFFS’ 
FAILURE TO APPEAR 2/04/21 & PROSECUTE CASE 
* TENTATIVE RULING: * 
 
OSC discharged.  The Court has reviewed plaintiffs’ response to the OSC, filed on March 16, 
2021, and finds that plaintiffs have provided an adequate explanation for their failure to appear. 

 

  

 3.  TIME:  9:00   CASE#: MSC20-00746 
CASE NAME: DIAZ VS. CONSTANTINO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY DENNIS FRANCISCO DIAZ 
* TENTATIVE RULING: * 
 
Motion to be relieved as counsel filed by attorney Geraldine Armendriz is granted. 
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 4.  TIME:  9:00   CASE#: MSC20-00746 
CASE NAME: DIAZ VS. CONSTANTINO 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-00966 
CASE NAME: LEE SELF VS. EDDOE DISIVIO 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CITY OF PITTSBURG, MUNICIPAL MARINA 
* TENTATIVE RULING: * 
 
 Defendants City of Pittsburg and the Municipal Marina’s demurrer is continued to May 3, 
2021 for further briefing. 
  
 Plaintiff alleges that the Defendants knew of a prior attack by the dog and that the path 
of exit to the parking lot was narrow. (SAC ¶¶56, 61.) While Defendants provided some 
discussion of the case law on this issue, Plaintiff offered no discussion or analysis of the 
relevant case law. There are a large number of cases discussing dangerous conditions of public 
property and injuries caused by third party conduct. Of particular interest to the court: are there 
dog bite cases? Are there cases which involving similar landscaping issues to those alleged 
here such as a marina or a narrow walkway? If not, what factual situation is the most similar to 
the facts in this matter? Each side may submit a supplemental brief of no more than five pages 
double spaced that discusses the most analogous cases dealing with dangerous conditions on 
public property. The supplemental briefs shall be filed and served on or before April 19, 2021. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-01466 
CASE NAME: CYPHERS VS. HAMMERSON 
HEARING ON PETITION FOR APPROVAL OF COMPROMISE OF CLAIM 
FILED BY NAOMI CYPHERS 
* TENTATIVE RULING: * 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. 
Ct. (Nicholson) (2012) 202 Cal.App.4th 1333, 1337-38. 
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 7.  TIME:  9:00   CASE#: MSL10-01744 
CASE NAME: DCFS TRUST VS. BUCK 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY MARQUES BUCK 
 
This matter will be heard in D-33 by order of Supervising Judge Austin on April 1, 9:00 a.m. 

 

  

 8.  TIME:  9:00   CASE#: MSL18-05419 
CASE NAME: CAPITAL ONE VS. PATRICK 
HEARING ON MOTION TO SET ASIDE NOTICE OF SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
 A Notice of Settlement was filed with this court on December 24, 2018.  Plaintiff agreed 
to dismiss the case no later than July 17, 2020. 
 
 Plaintiff, noting that defendant has failed to comply with the terms of the settlement, now 
moves this Court to set aside the Notice of Settlement.  The motion is granted. 
 
 This case is set for a further Case Management Conference on May 28, 2021 at 8:30.  
Considering the age of this case, Plaintiff is encouraged to immediately proceed with default. 

 

  

 9.  TIME:  9:00   CASE#: MSL19-00444 
CASE NAME: PORTFOLIO VS. CASTRO 
HEARING ON MOTION TO ENTER JUDGMENT UNDER STIPULATED SETTLEMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
 Plaintiff seeks to enforce a stipulated settlement.  On May 20, 2019, the parties filed a 
settlement agreement with the court.  The Court dismissed the case on June 10, 2019 and 
retained jurisdiction to enforce the settlement pursuant to Code of Civil Procedure section 664.6. 
 
 Defendant agreed to pay Plaintiff the principal sum of $2,221.71. Defendant defaulted on 
this agreement after a number of payments.  All conditions for a judgment pursuant to section 
664.6 have been met.  The Court will sign the entry of judgment for $1,681.50, which is the 
amount of the unpaid principal plus court costs of $481.50. 
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10.  TIME:  9:00   CASE#: MSL19-04029 
CASE NAME: BANK OF STOCKTON VS. KOAYEN 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY JOHN KOAYEN 
* TENTATIVE RULING: * 
 
 On October 13, 2020, Plaintiff filed a motion to fix attorney’s fees as an element of cost.  
The unopposed motion was granted on February 9, 2021. 
 
 On January 14, 2021, Defendant filed a one-page motion captioned “notice of motion 
and motion to set aside default and default judgment.”  In the two sentences below the caption, 
Defendant asserts that, because he did not hire a lawyer, he is not responsible for Plaintiff’s 
attorney’s fees. 
 
 The Court is construing this motion as a motion to set aside default and default 
judgement, as well as an objection to the previously decided motion requesting an order to fix 
attorney’s fees as an element of costs.  This motion is untimely, unsupported, and not grounded 
in law.  Hence, it is denied. 

 

  

11.  TIME:  9:00   CASE#: MSL19-06247 
CASE NAME: BANK OF AMERICA VS. DOMINGUEZ 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY GINA DOMINGUEZ 
* TENTATIVE RULING: * 
 
Motion to be relieved as counsel filed by attorney Stanley R. Apps is granted. 

 

  

12.  TIME:  9:00   CASE#: MSL19-07488 
CASE NAME: WELLS FARGO VS. BROFF 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
 Plaintiff has moved for summary judgment.  Defendant has not filed an opposition.  
“[W]here the plaintiff has [] moved for summary judgment… that party has the burden of 
showing there is no defense to a cause of action. (Code Civ. Proc., § 437c, subd. (a).) That 
burden can be met if the plaintiff ‘has proved each element of the cause of action entitling the 
party to judgment on that cause of action.’ (Code Civ. Proc., § 437c, subd. (p)(1).) If the plaintiff 
meets this burden, it is up to the defendant ‘to show that a triable issue of one or more material 
facts exists as to that cause of action or a defense thereto.’ ” (S.B.C.C., Inc. v. St. Paul Fire & 
Marine Ins. Co. (2010) 186 Cal.App.4th 383, 388.) 
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 Plaintiff has met its burden on summary judgment by showing that it has evidence to 
meet all elements of its common count claims.  As such, Plaintiff’s motion for summary 
judgment is granted.  Plaintiff is to prepare a judgment, a cost memorandum, and a declaration 
in support of reasonable attorney’s fees. 

 

  

13.  TIME:  9:00   CASE#: MSL20-00241 
CASE NAME: CONSOLIDATED VS. GUPTA 
HEARING ON MOTION FOR ORDER OF DISCHARGE AND AWARD OF COSTS 
FILED BY AMERICAN CONTRACTORS INDEMNITY COMPANY 
* TENTATIVE RULING: * 
 
 Cross-Defendant/Cross-Complainant, American Contractors Indemnity Company has 
moved for an order of discharge, award of costs and attorney’s fees and order for deposit 
regarding a $15,000 bond which is at issue in this dispute.  Defendants collectively object to the 
court awarding attorney’s fees and costs; Cross-Defendant Mori requests that the Court not 
issue a restraining order prohibiting prosecution in any court in the state affecting the rights and 
obligations between the parties in the interpleader. 
 
The motion is granted as follows: 
 
 Cross-Defendant/Cross-Complainant, American Contractors Indemnity Company’s 
motion for order of discharge and order for deposit is granted. Cross-Defendant/Cross-
Complainant, American Contractors Indemnity Company is discharged from any further liability 
as to any party to this action regarding the funds so deposited.   The court dismisses ACIS from 
its cross-complaint.  ACIC is order to deposit with the Clerk of the Court the sum of $15,000.00 
pursuant to Code of Civil Procedure section 386.  The Court further issues an order restraining 
all parties to the action from instituting or further prosecuting any other proceeding in any court 
in this state affecting the rights and obligations as between the parties to the interpleader 
relating to ACIC’s Contractor’s License Bond number 100234275.  (Code Civ. Proc., § 386(f).)  
Defendants/Cross-Complainants are further ordered to dismiss ACIC from separate actions 
(if any). 
 
 The Court exercises its discretion to deny an award of attorney’s fees to Cross-
Defendant/Cross-Complainant, American Contractors Indemnity Company.   
 
 If this ruling is contested, Court would request that parties address the proposed granting 
of the injunction. 
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14.  TIME:  9:00   CASE#: MSN21-0136 
CASE NAME: IN RE: T.S. 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
Appearance required.  No written declaration was filed with this Court specifying reasons for 

failure to appear on March 1, 2021. 

 

  

15.  TIME:  9:00   CASE#: MSN21-0136 
CASE NAME: IN RE: T.S. 
HEARING ON OSC RE: ATTORNEY JAMES FELTON & CLIENT T.S.'s FAILURE TO 
APPEAR 3/01/21 PER COURT'S 2/26/21 TENTATIVE RULING 
* TENTATIVE RULING: * 
 
Appearance required. 
 

  

16.  TIME: 10:00   CASE#: MSL18-00809 
CASE NAME: VASQUES VS. CALA 
COURT TRIAL - SHORT CAUSE / 1 DAY(S) 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
 

  

17.  TIME: 10:00   CASE#: MSL19-05738 
CASE NAME: STATE FARM VS. WILSON 
COURT TRIAL - (2 HOURS) SHORT CAUSE / 0 DAY(S) 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
 

  

18.  TIME: 10:00   CASE#: MSL19-06247 
CASE NAME: BANK OF AMERICA VS. DOMINGUEZ 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 

 

 

 


